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July 31, 1767, 


A NSWERS 


1 


Jonv FurLARTON of Carberry, Eſq; 
and others, Tr uſtees of the Turnpike- 
roads, and Juſtices c of the Peace, of 


the - Eaſtern Diſtrict of che County 
of E dinburgh, 


To Tu r 


PETITION of Wittiam Millar of 
een and others. 5 


HE Queſtion belbie your Lordſhips is, Whether 
or not the ſmall Duty of one Halfpenny per Car- 
riage can be levied upon the Road leading from 
Edinburgh to Magdalen-br idge, for every Cart, 
Waggon, or Sledge paſſing thereon to ſaid City, without 
a Loading, or loaded wich Dung? 
The Petitioners maintain, that ſuch Exaction is unneceſſa- 
ry ;—that it is partial and unjuſt; that it has never been 
made fince the Date of the Statute, the 12th of Queen Anne, 
and that it is prohibited, 2470 Georgi Secundi, from whence 
| they conclude, that it is not now payable. 
"The Lord Ordinary, in the Interlocutor complained of, has 
very properly thrown the two firſt — altogether 
A out 


f 32 

out of as queſtion; 5 and, whatever Inſinuations the Petition- 
erstare 'pleafed to give as to the Reſpondents Conduct, which, 

i hlatmeable, ouglit to have been the Subject of a ſummary 

__ Complaint, the Reſpondents may, without Vanity, and in 

Juſtice to themſelvestand Brethren, be allowed to ſay, that 


there is no County where; the publick Funds have been ma- 

_nage&:with igteater Care rf than that of Mid- 

Hot hian, or Where) Impofitions have been laid on with *, 

ſparihgandcattentive land. {3 d dip 03 Vas 5111 

dhe great Variety of Raadleading) to this Sie e as 

well 46)the:great Repair upon them, rendered a Toll nece(- 
fary from thei moſt: early; Periods. It was at firſt impoſed/by 
the: Privy-ceuncil, and afterwards: authoriſed by Parliament; 
this Shins be levied was trifling, and RES to keep the. 

Roads! in proper Repait, after the Improvements. of Agricul- 

ture, and the Introduction of W heel-carriages, little frequent- 
ed by our Anceſtors, became common. A farther Applica- 

tion ay Parliament was therefore  neceſlary, to reſcue the 

Roads from that State of Ruin and Diſrepair in which they 

will be remembered by many of your Lordſhips; but the 

Toll obtained had been fo ſparingly aſked; that it too was 

found inſufficient, and an Addition has been ſince ane, to ic 
| by: an after Act of Parliament. 

Buch has been the general Conduct of the Juſtices: i the 
County of Edinburgh, cautious and progreſſive in their De- 
mands, proportioned to the Purpoſe to be anſwered, With re- 

gard to this particular Road, they have been ſtill more parſi- 

monious and attentive; no- Addition has been made to 
the Rate of the Tolls levied upon it ſince the 12th: of Queen 

; R though it was certainly ju iſt, this Part of the (an: 

y ſhould be ſubject to the lame Burdens“ with the otlier 

: Nadz of it. No more has hitherto been exacted from 
any Carriage of Burden than a Half-penny, wllatever the 
Bye. of it, TAP 3 e, have 


been. 


3 
been. Nothing is SITY for * of Pleaſure, and no- 


thing demanded for Horſes without Loading; vet, through 


the reſt of the County, a Cart with two Horſes, pays four 


Pence, all the other Articles exempted on this Road are li- 


able in Toll, and that is increaſed to a very great Amount, 
in proportion to the Horſes in the Draught. 
Whether this partial Exemption of tlie Road in queſtion, 
| flowed from political Oppoſitiony! or other Caſes, it is here 
unneceſſary to enquire; but this much muy be ſafely af. 
firmed, that the Inhabitants of this Part of the County Have 
no Reafon to complain of Partiality, although the Tolls j Pay- 
able ſhould be levied to the utmoſt Rigour of the Law. 


Neither will your. Lordſhips, to whom che Situation and 


| Koide of that Road is well known, believe, that the De- 


mand now made is unneceſſary ; the Reſpondents e there- 
fore proceed” to ſhow that it 1s/lawful. 


And here the Words of the Statute, the 12th of Gebe 


Aune, are ſo clear and ex preſs, that it is im poſſible to figure 
and for her Majeſty's Julien of Peace for the Time being, 
in the ſaid County of Edinburgh, (who are hereby nomi- 


“ nated.and appointed Truſtees, for putting this Act in exe- 
Co 


Quarter: ſeſſions, to ere, or cauſe to be erected; a Gate or 


Gates, Turnpike or Turnpikes, in or croſs any Part or Parts 


of the ſaid High-ways or Roads, and to receive and take 


4 for every Horſe with a Load, paſſing each and every Time 


©; through the ſaid County to the ſaid City, the Sum of one 


6 ſixth Part of a Penny Sterling; and for every Cart, Wag- 
gon, or Sledge, rating laden or unladen, each and every 
« Time, through the ſaid County, the Sum of one Halt- 

penny Sterling.“ It is in vain to ſay, that this trifling Dus 
ty has not hitherto been exacted upon this Road, for unloaded 


Vert, or Carts with * The il ultices had Power to erect 


4 


a Doubt upon this Statute. © l ſhall and may be lawful to 


cution,). or any ten or more of them, met at one of their 


A 


does not oblige chem to evect Gate npon any on 


as F. 


ft 4 ] 
a Turn ripike or not upon this Road; as they pleaſed. - It ſhall 
and may be lawfül tothe Juſtices (are the Words of the Sta- 
tute) to ere TUfhpikes in or croſs any Part / or Parts of the 
High-way, and to" take and receive, Grc. But the Statute 


Noa, or t0' levy a Toll from any particular Species of Car- 
Tages. hat Mas a [Matter bel, optionat-to:thein, which, 
Was to be regulated according o . neither 
are tliey obliged? by ſaid Statute to apply the particular Bro- 
date of any Rdad to chat Road alone; all cheſe Matters 
Were Aiſtretionury, and in the Breaſt of the allices,, 
with this Recòmmendation only, that they. ſhould be,, aten 
tive to the Poſt- road. 


© Suppoling therefore, they ideals: their! Complajſagce 


10 lt 0 fe As to ret he Turnpike upon it at all, this could 
Heber have founded the Inhabitants of that Quarter an. Ay . 


Exemption from Cuſtom altagether - It was a, Matter of 


Choice in the Juſtices how the Toll was to be levied; and 
though they might. for particular Reaſons, alloy certain 
Commodities to paſs without paying Toll, this could neyer 


found the Proprictors of them in an Immunity. from Toll. 


But, whatever may be in this, there are no fermini hubilas for 
Preſeription in this Caſe; and it is impoſſible, chat eicher the 


erroneous judgment, Omiſſion, or Favour of fęermer Juſtices, 


can tie down their Succeſſors in Office. The Words, of the 


Statute are clear: That every Cart, Joaden or untoaden, 1 


pay; and the Reaſon of the Enactment was juſt, becauſe, by 


empty Carriages, the Road was certainly rendered worſe ;. and 
ople do not go in them for Fleaſure, the Pr eſumptior — 
that, after palling' the Turnpike, they were to receive A I .oad- 
ing, from the Profits of which - they! were ſufficient] 2 able to 
Pay. the Toll. _ ebadtilods ei 3,512 

As to Dung, although it was true chat, at the Date of this 
Bunte, no ſuch!" Thing was camel to or from the City Fg: 

CO 


n 


. 


25 | & þ 
could the - Intro . Commodi ity, .while, the 
Words of the Statute are general, prevent an dpa en from 
_ taking place? N Garria ges oladen or unladen, ars liable in 


dhe Cochuften therefore is abyious, it muſt pay 
If Dung was in uſe toy be [tranſported at this Time, ir 
5 certdinly is not excepted. „i he Only Exgeption än the. Sta- 
rute iso “ Perſöns riding ehrough the ſaid County, or going 
i a Gbach; Chariot, or Chaiſe, Ast every other thing, 


chetefbte; the Enactment isc general, and the! particnlas Ex- 
| <eption ſtrengtliens the Reſpondents ane, agreeab le to | 


the Rule, chat exoeptio! Ar mal lureg ulam in eg bu, enge 

4. .D&on-1 F 09 54415 OJ] BY] 
It is ald, however, chat Dung i 18 exempted by the Sta- 

| rute 24 Glorgii Secundi; but your Lordſhips:will attend co 


the Words of the Statute: “ Provided always, and it is here- 


by further enacted and declared, that no Perſon. or Perſons 
4*/ſhall'be charged with any of the Tolls or Duties, afore/azd, 
4 för paſſing through any of che Turnpikes, to be erected by 


virtue of this AR, and carrying/any Quamtities of Stones 


Toll! Dung isch Loading; ſometimes à very profitable ne 


nor f for carrying through any of the Turnpikes Dung, or 


* other Manure for Land or Gardens, or Rubbiſh from the 


TW of Edinburgh, or from any Village inthe ſaid Coun- 


ties of Edinburgh or Linlithgod,” nein 


2 From whence your Lordſhips will aro 5 Sn 
ry m the'T olls or Duties 4 3 but what are the Duties 
af read * 'threePence per Cart, and a Penny for each Horſe, for 


there! is not one Word of the Halfpenny Duty in the pre- 


<eeding Part. of the Statute. It is elear, therefore, no Exemp- 


ot ' could” be meant to? be given as to it, which: is not fo 
much as Mentioned; till 57 8 
ute it is aboliſhed. HoT.s 


 4Tke Refpondents 'c6nchude'fium this laſt meatioted: Gault, 
Eber che Duties impoſed by the Net, he 14th! of' Queen nt, 


. 


£3 GI 1 | Were 


ſubſequent Clauſe in che Sta- 
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were to be k diebe LW, abi exacted, ene 
bother Carriages or Commodities, thaw! fuck us they were ex- 
acted SB at the” Date of” id Ack son the PoRt-road. - But 
by $86 CU! Sb chavesy\ “That the ſmall 
wii formner by lüp the foreſaic Act of Parlia- 
0 the Fe of her = Majeſty Queen Anne; ſhall 
5 pod d. Atte ine cxteptitiy only the mall Duties pay- 
je? the fer AR os arg e Poſt rond leading 
Ae 1 1 Y (watts Hadi en "Avi s clear; therefore, 


I fit 1 8 able whether it Was actually ex- 
7 0 or; ken lee ü { payable; Ad uu be exdcted af 
eL "ate 70 the RI Ach wpba'this Read: But the Toll 


ter t 


g. Aud kinpty Carts; it has been already fliown, was 
en Fah blend WHICH bellt have been exacted- Er. 
, it ſtill remained payable, and can now, With Froprietyh be ; 
_ demanded... | 
In ſhort, the whole" of "whe: Paricloners Argument upon: 
this Head is a Sophiſm, conſiſting in an Alteration of 
the. Terms of o Stat te, vir. the ſubſtituting the Word 
paid, inſtead yable ; which, even if true, could not a- 
vail them, as your "Lordi Ps: would not infer an Alteration 
of the Juſtices Right and Powers upon ſo ſlight a Founda- 
tion. It would require ſomething. more expreſs in the Sta- 
tute ; but; as the Words in the latter Part of this Clauſe, 
IM ſhall continue and remain. payable, as they now are; during 
the Continuance of this AQ,” if they need any thing to. 
be ſupplied, could only be ſupplied: in this Way ;. © ſhall 

continue and remain payable, as they now are payable.” 
It is clear, that it was not the Intendment of this Statute (nor 
do the Words bear it) to limit the Toll to-what was then ex- 


acted, but to what was then due: And indeed it would have 


been a Tautology to have expreſſed this Meaning in any o-- 
ther Wars than thoſe of the e from which it is ſuffi- 
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eiently plain,-a5 che Lord Ordinary has moſt properly found, 
at ſaid ! Act leaves the amel e, impoſed by the Act of 
the bath of Queen Anne, upon the Audra 8 from 
5 Edinburgh to a t e ah the {: ame Footing they were 

put by the Act of the, 22th pf: the Qu ces. without 0 Al: 
1 teration . 938] 18 to 181 Baſh | 

The Reſptinaimney mall, 159 furch | 1 ag tha 
Queſtion depended upon he, Sature 24t0;Ce973 
could only be decided by the,Juſtices.,.at e 
Hons, Whoſe Order is, 1255 chen penult Clauſe pf ſad t 
declared final and conclufive,, Matters, relating thereto. 1 5 

But the Reſpondents. havg n Qccafion dee tfo, pl 

this, AS they have the fulleſt; Confidence ENCE 1N | Pact A. | 
Juſtice, and make no, Doubt, that the Court. w ul ref re Wo; ill, 
and find n due. 169 Dis SSN DoD wg T5 1 
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